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Abstract : Criminal Procedural Law is established to protect the society from the abuse of authority. To achieve that purpose,
the criminal procedural law shall be established in accordance with the laws of human right and the protection of the society.
One of the mechanisms to protect human rights and to ensure the compliance of authorities in criminal procedural law is pre-
trial mechanism. In many countries, there are various mechanisms of pre-trial. In the recent cases in Indonesia, pre-trial has
been an interesting issue. The issue is also addressed by the Constitutional Court Decision Number 21/PUU-XII/2014 which
enhance the competence of pre-trial which includes the suspect determination and the legality of seizure and search. Before
that decision, some pre-trial decisions have made landmark decision by enhancing the competence of pre-trial, such as the
suspect determination case in Budi Gunawan Case and legality of the investigation in Hadi Purnomo Case. These pre-trial cases
occurred because the society needs protection even though it is not provided by written legislations, in this matter, The
Indonesian Criminal Procedural Code (KUHAP). For instance, a person can be a suspect for unlimited time because the
Criminal Procedural Code does not regulate the limit of investigation, so the suspect enactment shall be able to be challenged
to protect human rights. Before the Constitutional Court Decision Suspect Determination cannot be challenged so that the
society is not fully protected. The Constitutional Court Decision has provided more protections. Nowadays, investigators shall
be more careful in conducting the investigation. However, those decisions, including the Constitutional Court Decision are not
sufficient for society to be protected by abuse of authority. For example, on 7 March 2017, a single judge, in a Pre-Trial, at the
Surabaya District Court, decided that the investigation was unlawful and shall be terminated. This is not regulated according to
the Code and also any decisions in pre-trial. It can be seen that the reform of pre-trial is necessary. Hence, this paper aims to
examine how pre-trial shall be developed in the future to provide wide access for society to have social justice in criminal
justice system. The question will be answered by normative, historical, and comparative approaches. Firstly, the paper will
examine the history of pre-trial in Indonesia and also landmark decisions on pre-trial. Then, the lessons learned from other
countries regarding to the pre-trial mechanism will be elaborated to show how pre-trial shall be developed and what the
competences of a pre-trial are. The focus of all discussions shall be on how the society is protected and provided access to
legally complain to the authority. At the end of the paper, the recommendation to reform the pre-trial mechanism will be
suggested.
Keywords : pre-trial, criminal procedural law, society
Conference Title : ICCLVC 2018 : International Conference on Criminal Law, Victims and Compensation
Conference Location : Rome, Italy
Conference Dates : May 03-04, 2018

World Academy of Science, Engineering and Technology
International Journal of Law and Political Sciences

Vol:12, No:05, 2018

O
pe

n 
Sc

ie
nc

e 
In

de
x,

 L
aw

 a
nd

 P
ol

iti
ca

l S
ci

en
ce

s 
Vo

l:1
2,

 N
o:

05
, 2

01
8 

pu
bl

ic
at

io
ns

.w
as

et
.o

rg
/a

bs
tr

ac
ts

/8
66

63
.p

df

ISNI:0000000091950263International Scholarly and Scientific Research & Innovation 12(05) 2018 1

https://publications.waset.org/abstracts/86663.pdf

